
UNITED STATES OF AMERICA
MERIT SYSTEMS PROTECTION BOARD

ROBERT J. MARREN,
Appellant,

v.

DEPARTMENT OF JUSTICE,
Agency.

DOCKET NUMBER
DA12219(XW0432

DATE: D£C 1 3

Robert J. Marren. El Paso,, Texas, pro se.

M. Elizabeth Younkin. Esquire, Dallas, Texas, for the
agency.

BEFORE

Daniel R. Levinson, Chairman
Antonio C. Aroador, Vice Chairman

Jessica L. Parks, Member

OPINION AND O_RDgR

The appellant petitions for review of the initial

decision that found that the agency did not retaliate against

him because of his protected whistleblowing activity. For the

reasons discussed below, we find that the petition does not

meet the criteria for review set forth at 5 C.F.R. § 1201.115,

and we therefore DENY it. We REOPEN this case on our own

motion under 5 C.F.R, § 1201.117, however, AFFIRM the initial

decision as MODIFIED by this Opinion and Order, and DISMISS

the appellant's allegation that the agency discriminated



against him on the basis of handicap as outside the Board's

jurisdiction.

BACKGROUND

The appellant, a border patrol agent with the Immigration

& Naturalization Service, filed an individual right of action

(IRA) appeal, alleging that the agency gave him a marginally
t

satisfactory performance rating in reprisal for his having

engaged in protected whistleblowing activities. The

administrative judge denied the appellant's request for

corrective action. She found,, based on the stipulation of the

parties, that the appellant engaged in protected

whistleblowing activities,1 but that he did not establish by

the preponderance of the evidence that his disclosures were a

contributing factor in the agency's assessment of his-

performance. The administrative judge also found that, in any

event, the agency showed by clear and convincing evidence that

it would have rated the appellant's performance marginally

satisfactory absent his whistleblowing activities. Finally,

the administrative judge found that the appellant did not

prove that the agency discriminated against him on the basis

of handicap.

•'•The, appellant engaged in protected whistleblowing activity by
filing a number of complaints with the Office of the Inspector
General. See Initial Appeal File, Tab 39 (agency
stipulations).



In his petition for review, the appellant contends that

the administrative judge erred in holding in a prehearing

conference that some of his disclosures, the filing of

grievances and unfair labor practice charges, were not

protected activity under the Whistleblower Protection Act of

1989 (WPA) . See Initial Appeal File, Tab 41. He also

contends that she erred in denying his motion for a subpoena

for one of his physicians.

ANALYSIS

The administrative judge properly excluded evidence with

respect to the appellant's general allegation of reprisal for

using union grievance procedures and unfair labor practices

because such reprisal is a prohibited personnel practice under

5 U.S.C.A. § 2302(b)(9). See Corner v. Department of the.

Navy, MSPB Docket No. SF122190W0579, slip op. at 5 (Aug. 21,

1991); Fisher v. Department of Defense, 47 M,S.P.R. 585, 587

(1991). Individual right of action (IRA) complaints are

limited to allegations of reprisal for whistleblowing

activity( a prohibited personnel practice under 5 U.S.C.A,

§ 2302(b)(8). See Williams v. Department of Defensef 46

M.S.P.R. 549 (1991).

The administrative judge also properly denied the

appellant's request for a witness, Dr. Schools. Dr. Schools

had not examined the appellant and the administrative judge

allowed the appellant to introduce his medical opinion.
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written at the appellant's request. Further, the

administrative judge allowed the appellant's other physician

to testify and the other physician stated that he agreed with

Dr. Schools, thus making Dr. Schools' testimony repetitious.

We find that the administrative judge acted well within her

discretion to control the proceedings on appeal, including the

authority to exclude irrelevant, immaterial, or repetitious

testimony.2 See Davis v. Office of Personnel Management, 43

M.S.P.R. 340, 343 (1990).

- Thus, the petition for review does not meet the criteria

of 5 C.F.R. § 1201.115. We do not end our consideration of

this appellant's appeal here, however; we must resolve the

issue of the Board's jurisdiction to consider the appellant's

handicap discrimination claim.

Whether the Board has jurisdiction over a claim of

prohibited discrimination raised in an IRA appeal based upon a

personnel action that is not directly appealable to the Board

is an" issue of first impression.3 While the issue has not

2We note that, even if the administrative judge erred in this
regard, the error would be harmless because the Board lacks
jurisdiction over the discrimination claim for the reasons
discussed below.

3The Board's regulations can be read to treat a whistleblower
case based on a matter directly appealable to the Board as an
individual right of action (IRA) appeal if the appellant
chose, as he could, to go to the Special Counsel first. See
5 C.F.R. § 1209.2(b)(1), (2) (1991). Because the personnel
action at issue in this case, an evaluation, is not directly
appealable to the Board, we need not reach the question of



been raised by the parties, the Board may raise it sua sponte

at any time during a proceeding. See Morgan v. Department of

the Navy, 28 M.S.P.R. 477, 478 (1985). The Board will not act

where it lacks statutory or regulatory authority. See, e.g.,

Shaw v. Department of the Navy, 39 M.S.P.R. 586, 594 (1989).

In 1989, Congress enacted the WPA, Pub. L. No. -101-12

(Apr. 10, 1989), 103 Stat. 29, et seg., now codified at

various provisions of Title 5 of the United States Code. In

enacting the legislation, Congress found that Federal

employees who make whistleblower disclosures (that is, those

disclosures for which employees are afforded protection under

section 2302(b)(8) of Title 5, United States Code) serve the

public interest by helping eliminate fraud, waste, abuse, and

unnecessary government expenditures. Further, Congress found-

that protecting whistleblowers leads to a more effective civil

service. See WPA, § 2(a). Sae also H. Rep. No. 274, 100th

Cong., 1st Sess. 30 (1987); S. Rep, No. 413, 100th Cong., 2d

Sess, 22 (1988) .

The overriding purpose of the WPA is to assist Federal

employees who "blow the whistle* and to assure that these

employees do not suffer retaliation for their whistleblowing.

Congress effected this intent by strengthening and improving

protections for the rights of Federal employee whistleblowers.

whether the Board would have jurisdiction to decide a
discrimination claim raised in conjunction with an IRA based
on a matter directly appealable.
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The legislation: (1) Clarifies the role of the Office of

Special Counsel (OSC) and emphasizes that its primary

responsibility is to represent individuals who are victims of

prohibited personnel practices; and (2) provides Federal

employees with a private right of action before the Merit

Systems Protection Board (MSPB) as an alternative to pursuing

cases through the OSC. See H. Rep. No. 274, 100th Cong., 1st

Sess. 14 (1987). The WPA created "an individual right of

action, so that employees who are the victims of prohibited

personnel practices can seek stays and corrective action

directly from the MSPB, without involvement of the QSC." Id.

at 16.

Congress, in enacting the WPA, linked the role of the

Board in effecting the goals of the statute to the role_

accorded OSC. OSC has the primary authority in implementing

the WPA because, although Congress allowed whistleblowers the

Board route as an alternative should OSC not exercise its

discretion to prosecute their cases or the whistleblowers

choose to prosecute their cases before the Board for other

reasons, Congress provided that an IRA appeal to the Board

would lie only after an employee had procedurally exhausted

the possibility of an OSC remedy. See 5 U.SaC*A.

§ 1214(a)(3). Thus, the Board finds that its authority with

regard to IRA appellants does not extend beyond the

whistleblower issues with which the OSC is concerned.



The OSC's ability to secure relief can be initiated only

after it is established that an individual has been a victim

of a prohibited personnel practice , including retaliation for

whistlehiowing.4 See id. Because the Board's jurisdiction in

IRA appeals is limited to whist leblowers, it has authority to

order relief only after the appellant has established that he

has been the victim of retaliation for disclosure of waste,

fraud,, or abuse. Further, its authority to order a remedy is

limited to remedying reprisal for whistleblowing. In other

words, the Board finds that it may correct a personnel r :tion

taken, or proposed to be taken, against an IRA appellant only

after he establishes the prohibited personnel practice of

retaliation for whistleblowing. Similarly, the Board may

grant a stay only after an appellant establishes substantial

likelihood that he will prevail on his whistleb lower,,

allegations. See Gergick v. General Services Administration,

43 M.S.P.R. 651, 657 (1990). This is consistent with the

intent of Congress that the WPA constitute "strong reform

a functions of the OSC are: To conduct prohibited
personnel practice investigations to see whether employee
complaints of improper management actions are valid; to use
the results of these investigations to seek corrective action
from the agency and, if the agency fails to take the action,
from the MSPB; to seek injunctive relief, known as a stay,
that will restore an employee who alleges to foe a victim of a
prohibited personnel practice to his or her job while a
corrective action petition is being prepared or being
considered; to prosecute disciplinary action complaints
against Federal employees who engage in prohibited personnel
practices, who violate orders of the MSPB, or who violate
statutes related to the merit system, such as the Hatch Act;
and to screen whistleblowing disclosures and order agency
Investigations of the substance of the allegations. See 5
U-S.C. § 1206.
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legislation to improve the protections available to Federal

employee whistleblowers." See S. Rep. No. 413, 100th Cong.,

2d Sess. 6. (Emphasis added.)

In enacting sectirn 1221 of the WPA, Congress created an

additional statutory appeal right to the Board.5 This appeal

is, however, separate and different from the appeals that the

Board raviews under other statutory authority because there is

no express grant of jurisdiction over additional personnel

actions in the context of IRA complaints and there must be

exhaustion of remedies before the OSC.6 Congress did not give

5Various statutory and regulatory provisions identify those
personnel actions which are appealable directly to the Board.
Section 7512 of 5 U.S.C. defines the adverse personnel actions
appealable to the Board. They include a removal, a
suspension for more than 14 days, a reduction in grade, a
reduction in pay, and a furlough of 30 days or less. Other-
personnel actions appealable to the Board include reemployment
and restoration actions, see 5 C.F.R. §§ 330.209 and 352.208.

Some actions regarding Federal employees that are not
personnel actions under 5 U.S.C. § 2302 (a) are also appealable
to the Board. As with the personnel actions over which the
Board has jurisdiction, statutory and regulatory provisions
identify these actions as appealable to the Board. These •
actions include: decisions of the Office of Personnel
Management regarding retirement matters, see 5 C,F.R.
§ 831.110; and reduction in fore© actions taken by Federal
agencies, if they result in an action identified in section
7512, see 5 C.F.R. § 351.901. See also Chavez v. Office of
Personnel Management, 6 M.S.P.R. 404 (1981); Losure v.
Interstate Commerce Commission, 2 M.S.P.R, 195, 201-02 (1980).

6The . personnel actions referenced, by Congress in the
legislative history of the WPA are those defined in 5 U.S.C.
§ 2302(a). The section 2302(a) list of personnel actions is
more inclusive* than the personnel actions that are otherwise
appealable to the Board. The complete list of personnel
actions that Congress forbids from being tainted by prohibited
personnel practices and that are subject to IRA complaints
consists of the followingr An appointment; a promotion; an



the Board general jurisdiction to decide the merits of the

underlying personnel action from which an IRA complaint stems

except to the extent that they are relevant "•;: material to the

appellant's allegation of retaliation - , vhistleblowing.

Thus, again, the Board's jurisdiction to * ,^w IRA complaints

based on personnel actions over which it otherwise does not

have appellate jurisdiction is limited to adjudicating the

whistleblower allegations.7

Without the authority to adjudicate the merits of the

underlying personnel action in an IRA complaint, the Board

also lacks the authority to decide the merits of an allegation

of prohibited discrimination raised in conjunction with an IRA

whistleblower appeal. The WPA's limitation on the Board's

jurisdiction over personnel actions that are the subject of_

adverse action under Chapter 75 of this title or other
disciplinary or corrective action; a detail, transfer, or
reassignment; a reinstatement; a restoration; a reemployment;
a performance evaluation under Chapter 43 of this title; a
decision concerning pay; benefits or awards concerning
education or training if the education or training may
reasonably be expected to lead to an appointment:, promotion,
performance evaluation, or other personnel action described in
§ 2302(a); end any other significant change in duties or
responsibilities which is inconsistent with the employee's
salary or grade level. 5 U,ScC. § 2302(a)(A)(2).

7The Board has long held that those personnel actions
identified in section 2302(a), over which it does not have an
independent grant of jurisdiction such as that granted in,
e.g., 5 U.S.C. § 7512, did not create a right of appeal to the
Board. See, e.g., flash v. Department of Health & Human
Services, 11 M.S.P.R. 279 (1982) (the Board lacks jurisdiction
over promotions); Morris v. Department of the Interior, 11
M.S.P.R. 126 (1982) (the Board lacks jurisdiction over premium
pay); Ketterer v. Department of Agriculture, 2 M.S.P.R. 294
(1980) (th© Board lacks jurisdiction over reassignments).
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IRAs results in IRAs not being subject to the appellate

procedures of 5 U.S.C. § 77018 and the provisions of 5 U.S.C.
q

§ 7702. This is not, however, contrary to the Congressional

intent in providing special protections to whistleblovers.

85 U.S.C. § 7701 provides:

An employee or applicant for employment, may submit
an appeal to the Merit Systems Protection Board from
any action which is appealable to the Board under
any law, rule, or regulation. An appellant shall
have the right —

(1) to a hearing for which a transcript will be
kept; and

(2) to be represented by an attorney or other
representative.

Appeals shall be processed in accordance with
regulations prescribed by the Board....

95 U.S.C. § 7702 provides:

Notwithstanding any other provision of law, and
except as provided in paragraph (2) of this
subsection, in the case of tny employee or applicant
for employment who —

(A) has been affected bv an action which
the employee or api". ticant may appeal to the
Merit Systems Protection idoard, and

(B) alleges that a basis of the action was
[prohibited] discrimination [on the basis of
sex, race color, religion, national origin,
equal pay, handicap, age] or any rule,
regulation or policy directive prescribed under
any provision of law [prohibiting
discrimination],

the Board shall, within 120 days of the filing of
the appeal, decide both the issue of discrimination
and the appealable action in accordance with the
Board's appellate procedures under section 7701 of
this title and this section.
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In enacting the WPA, Congress alluded to section 7701 as

follows:

The Committee expects the Board to apply the same
procedures for whistleblowers appealing to the Board
through this individual right of action as are
currently applied to other employees appealing
directly to the Board in ^adverse action* cases
under 5 U.S.C. 7701, i.e., whistleblowers appealing
through the individual right of action have the
right to be represented by an attorney or other rep-
resentative and to a transcribed hearing record. The
Board, as in other employee appeals, may hear a
whistleblower's appeal or it may refer the case to
an administrative law judge or other employee
designated by the Board to hear such cases.

The Board currently requires that employees subject
to personnel actions that are appealable to the
Board must file an appeal within 20 days after the
effective date of the personnel action. The Board
may apply the same 20-day limit to complainants
rejected by the OSC who receive an OSC letter
terminating its investigation of the complainant's
case.

S. Rep. No. 413, 100th Cong. 2d Sess., 18.10 (Emphasis

added.)

This legislative history recognizes that not all

personnel actions are appealable to the Board and, although

Congress makes it clear that whistleblowers complaining to the

Board are entitled to the same appf ,.late procedures available

to other appellants, it does not ir.licate Congressional intent

to broaden the list of personnel actions subject to ths

10The legislative history of both the 1987 and the 1988
versions of the WPA is meant also to be considered the
legislative history of the WPA of 1989. See 135 Cong. Rec.
H747 (daily ed. March 21, 1989) (statement of Repx Sikorski),
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provisions of sections 7701 and 7702 beyond those existing

prior to the passage of the WPA. Indeed, the legislative

history affirms the ex.sting "personnel actions" appealable to

the Board and all references to IRA complaints are in terms of

providing a forum to hear allegations of reprisal for

whistleblowing only, not the underlying personnel actions.

-See, e.g., S. Rep. No. 413, 100th Cong., 2d Sess. 32 (1988),

H. Rep, No. 274, 100th Cong., 1st Sess. 16 (1987).

Further support for the conclusion that Congress did not

intend IRA appellants to be covered by sections 7701 and 7702

is found in the fact that Congress afforded IRA appellants

rights which differ substantially from those afforded to 7701

appellants. IRA appellants have procedural protections beyond

those provided in section 7701. First, the class of employees.,

who may appeal under the WPA is broadened co include former

employees as well as present employees and applicants, S'ee 5

U.S.C.A. § 1221. Additionally, WPA appellants may seek .stays

of the personnel actions involved in their appeals, see 5 •

U.S.C.A. § 1221(c), and the time limits for adjudication of

IRA complaints have been set without reference to the Board's

established time limits, again supporting the conclusion —-

though by reverse inference — that IRA complaints are

separate from section 7701 appeals. See Morton v. Department

of the Navy, 47 M.S.P.R. 475 (1991),
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Also, the burden of proof differs for parties to a WPA

action; the appellant must prove that his whistleblowing was a

contributing factor in the personnel action and, if he does,

the agency must show by clear and convincing evidence that it

would have taken the action in any event.11 See 5 U.S.C,A.

§ 1221(e); McDaid v. Department of Housing & Urban

Development, 46 M.S.P.R. 416 (1990). This differs from other

the Board proceedings where agencies must prove the merits of

their actions by the preponderance of the evidence. See 5

U.S.C. § 7701(c)(1) (B).

Finally, prevailing WPA appellants have the right to

reasonable attorney costs in addition to reasonable attorney

fees as provided in section 7701* See 5 U.S.C.A. § 1221(g).

Excluding IRA complaints from section 7701 does not

jeopardize implementation of the expressed Congressional

intent that whistleblowers who have appeal rights to the Board

only through the IRA provision of the WPA have the rights to

The same burden of proof to establish reprisal for
whistleblowing applies to appellants appealing to the Board on
the basis of an "otherwise appealable action1" as to those
appealing on the basis of an IRA. For appellants who bring
their whistleblowing actions to the Board as part of
"otherwise appealable actions," however, the agency will
attempt to prove the charges by the preponderance of the
evidence before the appellant attempts to prove his allegation
of reprisal for whistleblowing. If the appellant establishes
by the preponderance of the evidence that retaliation for
whistleblowing was a contributing factor in the agency's
action, the agency must then show by the higher burden of
clear and convincing evidence that it would have taken the
action in any event.
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be represented by an attorney or other representative and to a

transcribed hearing record. In implemanting the WPA, the

Beard has assured that IRA appellants receive at least the

procedural protections on appeal to which those employees who

have direct appeal rights are entitled. 5 C.F.R. § 1209,3.12

Finally, the Board notes that IRA appellants are not

dependent on section 7702 for remedy should they believe that

the personnel actions that form the basis of their complaints

were tainted by discrimination prohibited by section

2302(b)(1). These employees have at their disposal the Equal

Employment Opportunity commission (EEOC) and its long-

established procedures as an avenue r:o seek redress for

alleged discrimination. See Horton, 47 M.S.P.R. 475; Williams

v. Department of Defenset 46 M.S.P.R, 549 (1991), The EEOC's-

experience as the principal Federal agency in fair employment

enforcement since 1978, when it obtained jurisdiction over

Federal employees' allegations of discrimination raised in

conjunction with personnel actions over whidh the Board lacks

jurisdictionf makes it the most suitable adjudicator of these

complaints. See Reorganisation Plan No. 1 of 1973. It

effects the goal of consolidation in the enforcement of equal

employment opportunity with regard to Federal employees. In

the legislative history of the WPA, Congress gave no

12We need not and do not reach the question of the entitlement
of prevailing IRA appellants to the remedy of interim relief
provided in section 7 of the WPA as an amendment to S 7701.
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indication of any intent to change the balance of distribution

of equal employment opportunity review or to diminish the

primary role afforded EEOC in the Civil Service Reform Act of

1978.

In the context of this appeal, we note that the Board,

lacks jurisdiction to adjudicate the merits of the appellant's

performance rating. We find that the Board also, therefore,

lacks the authority to decidet in conjunction with his IRA

whistleblower appeal based on that performance rating, the

merits of the appellant's allegation of prohibited

discrimination on the basis of handicap. Accordingly, the

Board dismisses the appellant's allegation of discrimination

on the basis of handicap for lack of jurisdiction.

ORDER

This is the final order of the Merit Systems Protection

Board in this appeal. 5 C.F.R. § 1201.113(c).

NOTICE.TO APPELLANT

You have the right to request the United States Court of

Appeals for the Federal circuit to review the Board's final

decision in your appeal if the court has jurisdiction. See

5 U.S.C. § 7703(a)(1), You must submit your request to the

court at the following addressj

United States Court of Appeals
for the Federal Circuit
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717 Madison Place, N*W.
Washington, DC 20439

The court must receive your request for review no later than

30 calendar days after receipt of this order by your

representative, if you have one, or receipt by you personally,

whichever receipt occurs first. See 5 U0S.C. § 7703(b)(l).

FOR THE BOARD: „
"~~~~^ E. Taylor/"
Clerk of the Board

Washington, D.C.


